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The success of Superfund's enforcement efforts can be 

seen in the increasing value of PRP settlements to conduct 

remedial work: from $512 million in FY88 to over $1 billion 

in each of the past two years. 


In an effort to make additional improvements in the 

enforcement program we examined potential sources of delay ir 


a Superfund 30-Day Task Force Report commissioned by Don R. 

Clay, Assistant Administrator for Solid Waste and Emergency

Response. We found that despite the benefits of PRPs taklng

lead responsibility in remedial activities, when PRPs assume 

the lead from EPA during a discrete phase of the project --
such as the remedial investigation/feasibility study (RI/FS), 
the remedial design (RD), or the remedial action (RA) tne 
remedial process can be delayed significantly. 

Allowing PRPs to assume the lead once EPA has obligated

its own funds for a project introduces a number of time-

consuming activities: negotiating an enforceable order or 

consent decree, changing contractors and funding mechanisms, 

and demobilizing and re-mobilizing operations and equipmer.:

in the field. After EPA has begun work on the RI/FS,

negotiating with PRPs to transfer the project to them can 

take as long as six to nine months. 


Because of these delays, we are establishing an Agent:
wide policy limiting lead changes from EPA to PRPs in the 
middle of discrete phases of the Superfund process (such 3 s  
the RI/FS, RD, or RA) except in situations where the chance 
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w i l l  not cause undue d e l a y .  The p o l i c y  a p p l i e s  t o  l ead  
changes from EPA t o  P R P s  only;  not EPA takeovers  of PRP work 
or  l ead  changes involv ing  s t a t e s .  The p o l i c y  i s  not intended 
t o  a l t e r  Superfund 's  goa l  of "enforcement f i r s t "  or t o  
e l i m i n a t e  t h e  oppor tun i ty  f o r  PRPs t o  conduct remedial  work. 
The i n t e n t ,  r a t h e r ,  i s  t o  avoid de lays  by l i m i t i n g  t h e  p o i n t s
i n  t h e  process  a t  which P R P s  may take  t h e  l ead  t o  times t h a t  
a r e  l e a s t  d i s r u p t i v e .  

We recommend t h a t  Regions make c lear  t o  P R P s  dur ing  
R I / F S  and RD/RA n e g o t i a t i o n s  t h a t  once EPA begins  work on a 
phase of t h e  cleanup, reques ts .  f o r  l e a d  changes w i l l  no t  be 
e n t e r t a i n e d  except  i n  u n u s u a l  c i rcumstances.  Emphasizing-
t h i s  du r ing  i n i t i a l  n e g o t i a t i o n s ,  e s p e c i a l l y  a s  a nationwide 
p r a c t i c e ,  may encourage P R P s  t o  agree  more r e a d i l y  up f r o n t  
t o  conduct remedial  work. 

When circumstances warrant pas s ing  t h e  lead  t o  P R P s  
du r ing  a phase of t h e  cleanup, we rkcommend t a k i n g  preemptive 
s t e p s  t o  m i n i m i z e  p o t e n t i a l  c a u s e s ~ o fde lay .  For example, 
when P R P s  assume t h e  lead  dur ing  tfie RI /FS,  t h e y  should be 
given a l i m i t  of six:y days i n  which t o  e n t e r  i n t o  an 
a d m i n i s t r a t i v e  order  on consent or consent decree t o  perform 
t h e  work. 

.. 

Lead changes between d i s c r e t e  phases 'of t h e  Superfund 
process  (such a s  between t h e  R I / F S  and t h e  R D )  'are g e n e r a l l y  
p r e f e r a b l e  t o  changes during. phases .  However, l e a d  changes 
from EPA t o  p r i v a t e  p a r t i e s  between t h e  RD.and t h e  RA are a 
concern because of t h e  p o t e n t i a l  f o r  s i g n i f i c a n t  de l ay .  
P R P s ,  f o r  i n s t ance ,  may reques t  changes i n  t h e  design,  and 
have done s o , a f t e r  s ign ing  t h e  -consent decree a t  some s i t e s .  

' ' I n  some cases ;  l e t t i n g  ~ P R P sassume t h e  ' l ead  between t h e  
RD and RA i s  e n t i r e l y  appropr i a t e ,  such a s  w h e n , a . s t a t e  i s  
unable t o  c o n t r i b u t e  funds f o r  t h e  RA -- prevent ing  EPA'from 
funding t h e  work -- and a PRP l ead  is  t h e  only a l t e r n a t i v e ,  
or when t h e r e  a r e  s i g n i f i c a n t  imp l i ca t ions  f o r  t h e  Fund. 
When t h e  c o s t  of t h e  R A z i s  excep t iona l ly  high, and new P R P s  
who a r e  v i a b l e  and able t o  c a r r y  out.t h e  remedy a,re 
i d e n t i f i e d , .  a l ead  change may be, t h e  p , re fer red '  a l t e r n a t i v e .  

. .  

When a l ead  change between t h e  RD and RA i s  being 
contemplated,  s t e p s  should be taken  t o  :minimize t h e ' t i m e  
r equ i r ed  f o r  t h e  change. 'Design changes should be 
discouraged,  f o r  . ins tance ,  and Regions should examine' whether 
any p r e p a r a t i o n s  for c a r r y i n g  out"the remedial  . ac t ion  would 
bes t ,  be completed by EPA before  P R P s  assume r e s p o n s i b i l i t y
f o r  t h e  l e a d .  L .. . , . 
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F i n a l l y ,  no th ing  i n  t h i s  memZ?andum i s  in tended  t o  

d iscourage  Regions from e x e r c i s i n g  t h e  r i g h t  t o  t a k e  back t h e  
r e s p o n s i b i l i t y  t o  perform an RI/FS o r  implement a n  RD/RA i f  
t h e  PRP i s  r eca l c i t r an t  o r  i f  c i rcumstances o therwise  
warran t .  

cc:  	 Regional CERCLA Branch C h i e f s  
Regional Counsel CERCLA Branch Chiefs  
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